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(Reprinted from A M.fl.RICA N B AR ASSOCl~;l;N -90URN AL, Februar y, 1938) -

LINCOLN AND THE COURTS OF THE DISTRICT
OF COLUMBIA
Story ·o f Ho'vv Congress Acted During the Civil 'vVar to Get Rid of Obnoxious Jurists on Circuit Court of the District of Columbia Who Were Suspected of Sympathy with the EnemyBill Abolishing Court and Creating Entirely New Tribunal Jammed through Both H ouses in
Closing Days of Thirty-Seventh Congress in Face of Resentment of Entire Bar and Formal
Remonstrance of Several Thousand Citizens of District- P resident Lincoln Signs Bill-Characters of Some of the Judges Involved.
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LAURISTON BULLARD*

Editorial Writer on the Boston Herald
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HEl<.E appeared in the Ne--& York Tribune of
March 5, 1863, in a special dispatch from that
journal's Washington correspondent, a four-line
paragraph to the effect that the bill for the reorganization of the courts of the District of Columbia had
passed, and that "the result would be the administration
of justice in the District upon anti-slavery, instead of
pro-slavery, principles."
That small item, together with a single allusion in
the Diary of Gideon \Nelles, served as the clue for an
investigation of the method employed by President
L incoln and the Republican majorities in the two
Houses of Congress to make over a court by other
processes than those which might ordinarily have been
used.
The judges of the Circuit Court of the District of
Columbia were believed to sympathize with secession.
Charles Sumner was saying in the Senate that it ·'was
notorious that we have about us many disloyal people,
that there is here a very disloyal population." Henry
Wilson, also a Senator from Massachusetts, and later
to become Vice-President, at the climax of the debate
over the reorganization bill, named the Chief Judge of
the Circuit Court, and declared : "I believe his heart
is sweltering with treason."
That this District of Columbia tribunal was then,
and always has been, considered a court of outstanding
importance, was emphasized by the Supreme Court of
the United States in a decision some years after the
Civil War in which a careful distinction was drawn
between the Federal District and - the Territories
which as parts of the outlying domain of the country
were set up in preparation for statehood. The Court
affirmed the District to be "a permanent part of the
United States" and "the very heart of the U nion."
The judges of such a court were bound to be in ' 'closer
contact with, and more immediately open to, the influences of the legislative department, and to exercise a
more extensive jurisdiction in cases affecting the operations of the general government and its various departments" than any of the other inferior Federal Courts.
( O'Donoghue v. United States, 289 U. S. 516.)
In the midst of the war all such considerations
must have seemed of far greater moment than would
*Mr. Bullard has long been a student of the life of Lincoln and in this article he has uncovered an episode of special
interest to lawyers.

have been the case in times of peace. A new party had
come into power in 1861. Vast changes were taking
place in the District. Congress abolished slavery in the
District in April, 1862, and in all the T erritories of the
United States in June of that year, and the Emancipation Proclamation became effective with the advent of
the following year. Until the middle of 1863 the war
seemed a stalemate. Those in places of high responsibility at the national capital were impressed with the
necessity of having all the important posts in the three
branches of the government filled with men not only
strong and able but "tried and true."
Whether the charges in circulation in official
Washington against the judges of the Circuit Court of
the District were justified or not, and however mixed
may have been the motives of the party in control of
the government, the Republican leaders decided to circumvent the slow and uncertain processes of impeachment for getting rid of the obnoxious jurists. Congress
abolished the old court altogether and put in its place
a new Supreme Court of the District of Columbia,
endowed with practically all the powers of the court
which it superseded. The bill was jammed through
both Houses in the closing days of the 37th Congress,
in the face of a formal remonstrance by several thousand citizens of the District, and of the pa_ssionate
resentment of almost its entire bar- and the President
promptly signed the bill and appointed a new group
of judges.
It was on December 1, 1800, that the District of
Columbia became by law the seat of the Federal Government. In the next year Congress had organized the
Federal Courts into districts and circuits, and had
erected a Circuit Court for the new Federal District.
At that time this District comprised areas on both sides
of the Potomac River, and the new court may have
been called a Circuit Court because its judges sat alternately in \ i\Tashington and in Alexandria. Successive
Acts of Congress entrusted to this Court a jurisdiction
which has been described as "more extensive than that
of any other court in the country, it being at once a
local and a Federal court, situated at the seat of government." Mr. F . Regis Noel of the District bar and
Margaret B rent Downing, in a monograph on the history of the building occupied by the court, stated that
the court was "fortified by so much of the common law
of England as was applicable to the situation of this

country; the bill of rights, constitutions and statutes of
the States of Virginia and Maryland, such as the English statutes as existed and were continued in the
States, and by such laws as the early Congresses
enacted." The Court also had ·'power ot adjudication
over all seizures on land and water, and ail penalties
or forfeitures made, arising, or accruing, under the
laws of the United States." The authority of the
Court ''extended to Cabinet members and other officials
of the general government, breaches of the revenue
laws of the United States, appeals from the Orphans'
Court, and from judgments of justices of the peace."
Extensive enough, surely. That learned jurist,
William Cranch, who became Chief Judge of the Court
in 1805, stated its functions in terms which clearly
indicate why it was deemed of such vital consequence
to have the "right" judges on its bench in 1863. "It
is the tribunal," said he, "to which is entrusted originally, or by appeal, the execution of those laws which
protect the personal liberty and property, not only of
citizens of the District, but of all the officers of the
government, and of the members of both Houses of
Congress; and of all citizens of the United States,
visiting this neutral ground, the common domain of all
the States."
· Yet for three-score years that court functioned
without a code. Its jurisdiction was not carefully
defined. It was vague, presenting a troublesome problem to both the bench and the bar. The attempt of
Judge Cranch to compile a code in 1816-1818 proved a
failure. A joint committee of Congress reported a
code in 1832 on which no action was taken. Numerous
efforts in the ensuing twenty years to codify the laws
of the District yielded no tangible results. A commission named by President Pierce submitted a code, as
directed by Congress, to popular vote, and the residents
of the District rejected it two to one. During the
decade preceding the war the court lost much of its
prestige owing to these complications and the slowness
with which it did its work. Once more, at the behest
of Congress, President Lincoln in 1862 appointed a
codification committee, but the Senate refused its confiq:nation.
Meantime, the race issue had become acute. Slavery no longer was a lawful institution in the District.
Ordinary civil rights, with the exception of jury duty,
were granted the • Negro. And Washington was a
southern city. Many of its people believed in the cause
of the South. They feared that under emancipation the
District would become a haven of refuge for "undesirable" freedmen. Also it happened m the early
months of the war that colored persons were suspected
of being runaway slaves simply because of their color,
and often were thrown into jail without just warrant.
A northern Senator stated that many colored men
arriving in the capital from the free States w<;re arrested as fugitives. Under the tense conditions of
the time, while much of the blame for this situation
attached to the fee system which provided constables
and magistrates with their living, Republican opinion
lodged the responsibility with the Circuit Court of the
District.
Thus on the one hand the lack of a code for the
court could be put forward publicly to promote the
drastic action which the party leaders were considering,
and at the same time the injustice to which black men,
whether residents or transients. were frequently subjected, could be, and was, employed as an argument
against the retention of the judges of the court. The
opinions of the President and the Cabinet are intimated

plainly enough in a sentence in the Diary of the Secretary of the Navy: "Appointments considered . . . The
court for the District is more important [ than the
Supreme Court of the United States!] and unfortunately the hearts and sympathies of the present judges
are with the Rebels." One who studies the course of
events during these few months is bound to be convinced that Lincoln was consulted and that he endorsed,
if he did not originate, what was done.
At that time the Chief Judge of the Circuit Court
was James Dunlop, and the Assistant Judges were
James S. Morsell and VVilliam M. Merrick. There
was also a separate court for the trial of criminal cases
with Thomas H. Crawford as its Judge. The Chief
Judge was far on in years. The criminal judge had
been ill for a long time and was unable to hold court
for about three months prior to his death near the end
of January in 1863. Numerous criminal cases then had
to be tried by one of the Circuit Judges in addition to
the civil cases. Judge Morsell had been on the bench
almost a half-century and was really superannuated.
Thus the mass of civil and criminal cases both fell
upon two men, the Chief Judge and Judge Merrick. The
dockets became crowded. Dissatisfaction appeared
even among the friends of the judges. The jurist
whom Senator \Vil son denounced so bitterly was Judge
Merrick, who had been appointed from Maryland in
1854. He had made himself particularly objectionable
to Congress because of his attempt to hamper what he
considered the excessive zeal of the Provost Guard by
issuing a writ of habeas corpus in the case of a certain
man the Guard had put under arrest. The military
authorities not only refused to honor the writ but stationed sentinels at the door of the judge. His confreres
summoned the Guard for contempt, but, on learning
that the President had directed that the writ be not
honored, they abandoned the contest, and Judge Mer•
rick resumed the duties which he construed himself
to have been prevented from performing. V'l'hen the
bill for the abolition of the court came up in the Senate
therefore one of the judges had been under surveillance
which he considered equivalent to arrest.
The remodeling bill was introduced in the Senate
as early as May 23, 1862, but actual consideration of
the measure did not begin until the Congress was
within a fortnight of its fu1al adjournment, in February,
1863. Meantime several incidents had seriously disturbed the Secretary of War. By means of papers captured outside of Washington, Stanton was even convinced that a member of the Court of Claims who was
one of his own personal friends was involved in the
Copperhead activities of the Knights of ·the Golden
Circle. Competent press correspondents were writing
their papers that the "Departments in Washington are
swanning with traitors." A clerk in the office of the
Adjutant General came uncler the shadow of suspicion
as furnishing to the enemy the valuable information he
was in position to acquire, and a brother of this employe in another department also was linked with disloyal machinations. The Secretary of War vehemently
demanded action by Congress.
Senator Ira Harris had charge of the reorganization bill. He had been a lecturer in an Albany Law
School and for twelve years a justice of the Supreme
Court of the State of New York. The opponents of
the measure at once brought into the open the undoubted fundamental intent of its sponsors. Said Senator Willard Saulsbury of Delaware: "It is well understood that the sole object of those who are advocating the passage of this bill is simply to get clear of

the present judges and substitute others in their
places." In denying this charge, Senator Harris
pointed to the failure of all attempts for codification.
Had not Congress "been patching up the system for
years"? It was "complicated, incongruous." The
"fortunate time'' for reform had arrived, for there was
one vacancy on the bench, another judge was entirely
superannuated, and there remained only two actually
to be displaced.
The opposition resorted to dilatory tactics, seeking
recommitment to the Judiciary Committee, asking for
amendments, all without success. Admittedly the bill
was not based on any petition from "the bar of the
District or anybody else." Senator Garrett Davis of
Kentucky did not hesitate to say that "if the incumbents of the court that now is proposed to be abolished
were Republicans, and a Democrat, or a man who was
not a Republican in his politics, filled the office of
President of the United States, this majority of Republicans in the Senate would never pass this bill to remove, by a mode different from impeachment and more
certain, the incumbents from office, and thus open the
was for a Democratic President to fill their places."
This Senator did manage to put before the Chamber a
memorial signed by 49 members of the District bar.
constituting the larger and more influential portion
thereof. strenuously objecting to the measure, as ''not
called for by any public necessity" and "not acceptable
to the mass of the people." There were long arguments on the constitutionality of the plan. Some heavy
blows were struck by Senator Thomas H. Hicks of
Maryland, a Republican. who opposed the bill. "While
all things may be lawful, I do not believe all things
expedient," he reasoned. "I am opposed to this constant innovation upon long-established precedent and
usage, and I agree .. . that if the object is to reach any
of the judges here . .. because of their secession principles, then bring them up for trial and turn them
away; but do not attempt to break in on our judiciary
system that has been tried for so long a time and has
worked well . .."
At length, all amendments having been voted
clown, Senator Harris having gone so far as to say he
"understood the loyalty of one judge to be somewhat
questionable," and Senator Wilson having specifically
charged one member of the bench with treason. the bill
went through. But the margin was narrow. 19 to 16.
Among the "Yeas" were such men as William Pitt
Fessenden of Maine. Henry S. Lane of Indiana and
James H . Lane of Kansas. John Sherman of Ohio.
Charles Smnner, Lyman Trumbull of Illinois, Benjamin F. Wade of Ohio, David Wilmot. the Pennsylvanian of "Proviso" fame. All on the majority side
were Republicans. The minority comprised six Democrats, five Republicans. four "Unionists,'' and one
·'old-line Whig." The names are not so well known.
Milton S . Latham of California. Henry M. Rice of
Minnesota. Hem)• B. Anthony of Rhode Island. John
S. Carlile. a Virginia "Unionist." John B. Henderson
of Missouri. and, among others, \i\l'illiam A. Richardson, a Democrat from Lincoln's own State.
In the House the debate was short and sharp. The
very efficient Thaddeus Stevens objected to "any more
debate," when in fact there had been none of any consequence. When a Representative asked to be allowed
lo put a single question, Stevens objected anew to "any
more talking." "Just one question." "1 object. I must
pass this bill tonight." Oement L. Vallandigham of
Ohio entered the fray: "I hope the gentleman from
Pennsylvania will withdraw his objection for a mo-

ment." Stevens refused once, and again, and yet again.
!{epresentative John W. Crisfield of Maryland managed to edge in the statement that he ''held in his hand"
a ''remonstrance of 3,000 citizens of the District"
against the bill. The Speaker, Galusha A. Grow of
.l:'ennsylvania interrupted with ''Debate is not in order."
1'hereupoi11 'the " Yeas" and "Nays" were demanded, and the measure went through 86 to 59. A •
few hours later on that third day of March, 1863, the
House adjurned sine die. That same day S~cretary
Nicolay brought the message to the Capitol that the
President had '·approved and signed" the bill.
The conflicting reactions of the resident population of the District to what had been ordained are
readily deduced from the editorials which appeared
respectively in the National Intelligencer and in the
Evening Star. The former with effective irony disclaimed all insinuations upon the motives of any Senator. But a judge who "holds office under tenure of
'good behavior' " ought not to be "legislated out" of
office. Also it "is surprising that in a District so largely
governed by Maryland law the President could not find
any resident member of the bar sufficiently able, upright and learned," for that new bench. However it
was "a matter of congratulation" that the Act provides
that the President shall appoint "a suitable person" for
codification of the laws of the District. That done,
these new judges will be able to make· good their lack
of familiarity with the laws they are to administer.
The Star was more direct and emphatic. "The
nation never has had so deep a stake in the affairs of
the District, far overshadowing any local considerations
in the judgment of the Executive. The country holds
him responsible that the administration of justice here
shall tend, past preadventure, to conserve the government's hold upon the District. . . ." He must seek
nominees "known to the whole country." Some of
"our fellow citizens have preferred others on personal
grounds, but as that which would please them would,
of course, tend to endanger the safety of the State, it
matters nothing whether they are pleased or not."
The Act creating this new Supreme Court practically adopted a system in use in New York with
which Senator Harris was familiar. The first business
of the new bench was the appointment of a clerk, and
the selection of Return J. Meigs, who had long been in
practice in New York, obtained the services of one
especially qualified and whose work proved invaluable
in promoting the success of the court. The new court
was entrusted with all the jurisdiction its. predecessor
had possessed, and its powers were greater than those
of any of the United States District Courts. The Act
abolished the Circuit Court, District Court and Criminal Court of the District of Columbia, and "continued
in force all laws in respect to such courts" so far as they
would be applicable. The law vested the new court
with ''general jurisdiction in law and equity." As a
solitary concession to local sentiment the powers of the
Orphans' Court were not transferred until several years
after.
For the Court thus established President Lincoln
nominated as Chief Justice David Kellogg Cartter' of
Ohio, and for Associate Justices Abram Baldwin Olin
of New York, George Purnell Fisher of Delaware, and
Andrew Wylie then residing in \Vashington. 2 The new
1. Cartter, not Carter, is the correct spelling.
2. lt wi!J be noticed that in this article the Circuit Court
judges are referred to as "judges" and the Supreme Court

Chief Justice was a personal friend who had proved sought to obtain his release on a writ of habeas corpus.
himself a masterly strategist at the Chicago convention The issue was argued twice and the judges divided
of 1860 in obtaining the nomination of Lincoln for the equally, the Chief Justice and Justice Fisher holding
Presidency. He was on intimate terms with such cab- that the court had the power to execute the fugitive
inet officers as Stanton and Seward and with such slave la~v. In the end the Negro was restored to his
leaders in Congress as Wade and Chandler. He had Maryland master, as the Emancipation Proclamation
abandoned the Democratic Party in 1856 and was applied only to States in rebellion, and Maryland had
pronounced the best of the stump speakers for Fremont not rebelled. In that first year of the existence of the
in that campaign year. Both Mr. Olin and Mr. Fisher court fifteen slaves in all were sent back to their
had been Republican members of the Congress which owners.
had just expired and both had supported the court bill.
The courage and independence of Justice Wylie
The former had been defeated for reelection to the were impressively exemplified in 1865. T he military
House.
There was some trouble in executive session in court established for the purpose had completed the
the Senate over the confirmation of Mr. Wylie. He was trial of the conspirators charged with the slaying of the
a Pennsylvanian by birth, who had been educated in _!->resident and four of them had been condemned to
Indiana and had practiced law in Pittsburgh. Thence death. In ai final desperate attempt to save the life of
he removed to Washington, although maintaining hi~ Mrs. Surratt her attorneys applied to the Supreme
home in Alexandria, where he was said to have been Court of the District for a habeas corpus writ. Long
the only man who voted for Lincoln in 1860. Through before dawn they came to the home of Justice Wylie.
the influence of Secretary Stanton and Senator Lane They pleaded that the illegality of the trial and sentence
of Indiana he had obtained from the President t he of Mrs. Surratt by a military commission, and the
nomination for the judgeship of the Criminal Court of consequent illegality of her detention by the military
the District which had been made vacant by the death authorities for execution, c;onstituted sufficient ground
of Judge Crawford. The Senate having abolished that £or such action. Justice Wylie listened with grave attencourt the President sent in his name-for the new Su- tion to their arguments, retired to consult his wife, and
returned to say that he might himself be lodged in jail
preme Court.
In the presence of a large number of the members for what he was about to do. In disregard of the
of the bar of the District the court organized on March hysterical state of the public mind, and in pursuance
23. The Chief Justice in his address called attention of what he conceived to be his duty, he issued the writ.
to new rules and regulations and stated that the judges
The next morning, while a large company of spechad agreed on consultation to require all practitioners tators waited in the yard of the Capitol Prison, an army
to take the oath of loyalty which had been enacted by officer accompanied by the United States Attorney
Congress the previous year, commonly called "the iron- Genera,, came to the home of Justice Wylie and inclad oath." It applied to all civil, military and naval formed him of their refusal to obey the writ on the
officials, excepting only the President. The new bench ground of its suspension by the President, and the
therefore included the attorneys of Washington in its execution proceeded.
scope. The court had to earn the popularity which in
Two years later, as it happened, the Delaware
time it acquired, but two at least of the most eminent " Unionist" who had been given a seat on the bench
attorneys of the District refused to take the oath and partly in reward for his loyalty, Justice Fisher, prenever appeared before the court.
sided in the trial of John H . Surratt. The dispossessed
The new Chief Justice was a "character" generally Justice Merrick, let it be noted, by appointment of
described as able, courageous, loyal both to the Union President Cleveland, served as an Associate Justice of
and to the law. Anybody wishing to see a jurist in a this same Supreme Court from 1885 until his death
fury had only to omit the extra "t" in the spelling of in 1889.
his name. He hated slavery intensely, but he sided
None of the biographers of Abraham Lincoln has
with t he P resident in holding that the F ugitive Slave dealt with this episode in his life. Beyond question he
Law must be obeyed until it should cease to be a law. cou,d have prevented what was done. With hardly a
On the other hand, Lincoln's Attorney General. Ed- doubt he considered it wise amidst the turmoil in
ward Bates, described Chief Justice Cartter as "a fierce which the capital was submerged to take the extreme
partizan, an ill-bred vulgarian, and a truculent igno- course which was adopted to ensure the existence of a
ramus." Another Cabinet member, Gideon \,Velles, court that would command the full confidence of the
four months after the death of Lincoln. confided to his leaders of his party and the loyalists everywhere, both
Diary the opinion that the Chief Justice was a man of conservatives and radicals. He could have blocked the
·'vigorous as well as vulgar intellect'' and "coarse and legislation, or he could have vetoed the bill. The situstrong-minded," and two years later the Secretary pro- ation was unprecedented and he countenanced an unnounced Cartter to be "a creature of Stanton."
precedented action. Lincoln as in other instances in his
The first case of historic interest to come before life assented to the use of the shortest and surest means
the court turned upon the vexed question of the legal of reaching a desired end. The courts must n ot only
status of a runawav slave. An attractive Negro youth. be loyal but they must seem to be loyal. The viewpoint
one Andrew Hall. ·who had been arrestee\ as a fugitive ·of the radicals was stated with curt brevity by Albert G.
slave, claimed to have been "unlawfully disseized" of Riddle. of Ohio, a member of the 37th Congress and an
his liberty and to be illegally held in custody by Ward uncompromising belligerent. He said : ' ·The Supreme
Hill Lamon. the Marshal of the District. His attorneys Court of the District of Columbia was a court of our
creation and for which we cleared the ground by
judges as "justices." This distinction was made when Congress sweepmg the alleged disloyal Circuit Court from the
passed the Act of abolition of the old and organization of the
boards."
new court for the District.

